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07/11/2007
Dear Mr Trippier,

Rail fares: Surbiton-Waterloo

Introduction

In April 2007 we wrote to you to state our contention that the recent rise in day rail fares from Surbiton to Waterloo had led to a fare that was illegal under competition law. 

We would like to thank you and your colleagues for the helpful way in which you responded to our letter. We appreciate your meeting us, and the substantive discussions that took place. As you stated, because the Secretary of State inserted the requirement to adopt zonal pricing in the franchise, the move to zonal pricing per se cannot be contested by customers, nor investigated by National Competition Authorities such as the ORR. 

Equally, however, competition law remains applicable to train fares. In particular, although the franchise did require the winner bidder to adopt a zonal pricing system, it did not state the specific zones to which each station should be allocated. Given that the zone now determines the day fares (and is expected soon to determine the season ticket fares) the zone to which a station is allocated must be contestable under competition law. This is in keeping with the OFT document Application to services relating railways: Understanding Competition Law which states that “conduct may constitute an abuse if it consists of: (a) directly or indirectly imposing unfair purchase or selling prices” (http://www.rail-reg.gov.uk/upload/pdf/OFT430.pdf p. 18, para 2.43). In this case the allocation of Surbiton to zone 6 has indirectly imposed an unfair selling price for travel between Surbiton and Waterloo. In separate letters we will be making a similar case for travel between Kingston and Waterloo and we will also be asking your views on the case for rezoning Chessington stations.
In this letter we concentrate on the case of day return fares between Surbiton and Waterloo. We note that a parallel case applies to single fares between these two points. In addition, we understand that season ticket fares are likely to move to a zonal structure shortly, and at that point a parallel case is likely to apply. Finally, similar arguments could be applied to journeys between Surbiton and all intermediate stations on the route to Waterloo. For brevity, however, we will concentrate on day return fares between Surbiton and Waterloo.

At the start of this year the prices of both the standard (peak) day return and cheap day return rail fares from Surbiton to Waterloo rose by more than 35%, from £6.80 to £9.20 and from £4.20 to £5.70 respectively. There are no cheaper “book ahead” fares between Surbiton and Waterloo. The ORR states that “the setting of fares by train operating companies (TOCs) is subject to competition law and, as competition authority for rail services, ORR could intervene if it had reason to suspect that individual fare levels were incompatible with competition law.” (ORR Doc # 225984.01, p. 1). We argue that both of these prices constitute an abuse of dominant position, and as such are contrary to the Chapter II prohibition in the Competition Act 1998. We therefore wish to complain to the ORR as the relevant regulatory authority under the Act and to ask the ORR to conduct an investigation under section 25 of the Competition Act. In the light of that investigation we believe that the ORR should seek section 154 undertakings from South West Trains that they will request that the Department for Transport permit Surbiton to be placed into zone five. At that point the fares would be £7.20 and £4.70, which would represent rises of 5.9% and 11.9% respectively over 2006 levels. These rises would still both be considerably higher than the rate of inflation, but nevertheless represent the most appropriate fare given the constraints of the zonal pricing system required by the franchise.
We are aware that the ORR cannot, and should not, investigate every complaint that it receives. In his letter to stakeholders setting out the criteria for investigation, John Thomas stated that the most important criteria was “The scale and significance of the possible problems (measured, for example, by market size or value or by the size of the potential detriment)” (http://www.rail-reg.gov.uk/upload/pdf/comp-mkt_stdy_pri_crit.pdf, page 2, para 4a). Even excluding season ticket holders, 1.4 million people boarded a train at Surbiton last year (http://www.rail-reg.gov.uk/upload/xls/station_usage_2005-06.xls). Surbiton is the fifth busiest station in outer London, and is a busier station than Nottingham, Sheffield, or even St. Pancras. The vast majority of people boarding a train at Surbiton are bound for London. The detriment is likely to exceed £1m a year, and amount that would more than double were the move to zonal pricing for season tickets to increase in the same manner as return fares. By the standards of a single route pair, this is a substantial sum. In addition, we note that the ORR also state that “The level of stakeholder (including public) concern about this market” is a criteria for investigation. We assure you that concern about this market is substantial. Were you to require more evidence on this, we would be happy to provide it. In short, this complaint satisfies the conditions set out by the ORR to lead to an investigation. 
We believe that this letter conforms to ORR Competition Act Guideline: Application to service relating to railways annex D, template for submitting competition complaints to the ORR. The information contained in this letter should not be regarded as confidential, and as such we submit only one version of this complaint. 

Our analysis contains three principal parts: defining the market, assessing dominance, and demonstrating abuse of that dominance, before looking briefly at additional points we believe to be relevant, and at the differences between this complaint and the earlier Virgin Fares case. 

1) Defining the market

“A pre-condition for abuse must be that the firm has a dominant position to abuse. Under European competition law the courts have consistently ruled that the Commission must define a market before it can reach conclusions on the market position of the firm or firms under investigation. As a consequence the first stage of any standard analysis under Article 82, on which Chapter II is based, is to identify the market within which the allegedly dominant firm operates. Once a market has been defined, it is necessary to determine whether the firm under investigation holds a dominant position in that market.” (Dodgson et al, page i, para 3, see also section 3.2) “The key to market definition is substitutability; the ease with which customers switch between alternative products” (ORR’s approach to reviewing markets annex A para 6, p. 18), that is to say, if consumption of good B increases when the price of good A rises, the two are substitutes, and may be considered to be in the same market. In contrast when the consumption of no other good increases when the price of good A rises, good A constitutes a market in and of itself.

We argue that the market in this case should be defined as trains between Surbiton to Waterloo. We make the following points in support of this definition of the market. 

a. Competition case analyses of transport invariably take the initial and final destinations of the traveller as fixed ex ante. In his considered position on the Virgin Fares complaint, the Regulator stated that “In transport markets this approach usually suggests that narrow markets are appropriate, as passengers will want to travel between two points and will typically not find travelling to alternative destinations or at alternative times a sufficiently close substitute”. As a result “markets are typically likely to comprise origin and destination pairs at particular times (such as peak and off-peak)” (ORR Doc #96448 Version 5, p. 2). There are strong precedents, therefore, against arguing that people in Surbiton (a) should move house in order to have a cheaper commute, (b) should move jobs, in order to allow a cheaper commute, (c) should walk, cycle, or drive to alternative rail stations in order to have a substitute for the rail service from Surbiton to Waterloo. Nor is it realistic to look at fares for other journeys of similar distances from Surbiton as alternatives: the cost of travel from Surbiton to Woking is irrelevant to the person wishing to travel from Surbiton to Waterloo. There are, therefore, no other train journeys that act as substitutes to the train journey from Surbiton to Waterloo.

b. There are no feasible alternative methods of transport from Surbiton to Waterloo. Transport for London’s journey planner states that the fastest means of travelling from Surbiton to Waterloo (arriving between 8 and 9 am weekdays), is 17 minutes using the train and 1 hour 13 minutes without using the train. The latter requires taking the 281 bus to Tolworth, changing onto the 265 to New Malden, changing onto the 152 to South Wimbledon tube station, before taking the Northern Line. The time differential is even larger off-peak – the fastest journey time for those wanting to arrive at Waterloo between 10 and 11 am without using the train is 1 hour 34 minutes. 

c. Nor are there feasible private transport alternatives. Transport for London’s journey planner states that it would take 1 hour and 9 minutes to cycle this route, beyond that which most people could be expected to cycle. Few people own motorbikes, and again, a motorbike would be significantly slower, as well as more dangerous, than the train. A car is not a realistic option for any daytime journey: the journey is slow, Waterloo is inside the congestion charge zone and parking is very limited. In the Virgin fares case, Dodgson et al refer to the possibility of coach and air substitutes. Neither are relevant in this context.

d. We note that the case for defining the market as train travel between Surbiton and Waterloo is already accepted for peak times: it is this that provides the intellectual underpinning for the commuter fare regulation aspects of the Railways Act 1993 and Transport Act 2000, which limit price rises for commuters on the grounds that they are captive customers with no alternatives. 

e. The conditions for those travelling at off-peak times are essentially the same as for those travelling at peak times. As we have noted, the alternative public transport options are actually worse off-peak, and the roads, congestion charge and limited parking means that, except very late in the evening, driving to London is no substitute for catching the train. The market should be defined as train travel between Surbiton and Waterloo at off-peak times as well as at peak times.

In short, therefore, the train between Surbiton and Waterloo is a unique product that constitutes the market, equivalent to cellophane in the famous Du Pont packaging case.

2) Assessing dominance

Annex A of the ORR’s approach to reviewing markets (April 2006) sets out how the ORR will assess whether a firm is dominant (paras 10-20, pp. 18-21), which builds on ORR Competition Act Guideline: Application to Services Relating to Railways (August 2005), para 2.44, pp. 19-20. We take each aspect in turn, and show that every aspect supports the contention that SWT has monopoly power in the market for train travel between Surbiton and Waterloo.

a. Market shares and concentration (paras 10-13). SWT are the only train operating companies offering services between Surbiton and Waterloo, so their dominance in the market for peak and off-peak train travel between Surbiton and Waterloo is absolute. The C1 market concentration ratio is unity.

b. Barriers to entry (paras 14-16). There is no possibility of entry into the market for train travel between Surbiton and Waterloo.

c. Countervailing buyer power (paras 17-18). Buyers of train travel between Surbiton and Waterloo have no countervailing power.

d. Conduct (paras 19-20). SWT have raised return fares by 35% in one year.

We note in addition that dominance has already been established for peak time fares from Surbiton to Waterloo, in that fares are covered by commuter fare regulation under the Railways Act 1993 and the Transport Act 2000 (ORR Doc # 225984.01. p. 1). We believe that we have shown that the arguments justifying defining SWT as a monopolist at peak times apply with equal force at off-peak times. 

We argue, therefore, that SWT are dominant in the market for train travel between Surbiton and Waterloo at all times. 

3) Demonstrating abuse

Absolute dominance is not illegal, and is an inevitable outcome of the train franchise process for London commuter trains. What is illegal under Chapter II of the 1998 Competition Act is the abuse of a dominant position. That prices have increased substantially is not, in and of itself, proof of abuse: the prior level of fares may have been too low, or alternative fares may be available. As the ORR note, ‘The legal test of whether a fare is excessive is “whether the price bears any reasonable relation to the economic value of the product supplied” (in this case the passenger journey). This is generally taken to mean a comparison between the price of the good/service and the cost of producing the good.’ (ORR Doc # 225984.01, p. 3). We believe that the evidence available in this case is as strong as is ever likely to occur in the market for passenger rail transport.

Whilst the franchise process involves competition for the market, this does not preclude the abuse of a dominant position on specific routes within the franchise. In that context it is worth quoting Dodgson et al at length (page ii, para 7): “Another source of direct evidence of dominance would be evidence of cross-subsidies within franchises, which meant that a TOC had the ability to finance losses on some routes from profits on others. This type of evidence would be particularly compelling where the franchisee had been prepared to pay positive sums for the right to operate the franchise. In this case, the franchisee must be expecting to set fares that enable it to cover the costs of running services and to generate enough revenue to meet the franchise payments” (emphasis in the original). Section 3.3 goes on to note that this evidence is particularly strong in the case of franchises where entry by other operators is not possible. Dodgson et al’s analysis thus sets out three conditions which, if found to be true, strongly support any claim of abuse of dominant position. We show that all three conditions are true in this case. 

a. The bundling of profitable and loss-making routes. It is widely believed that all franchises bundle together profitable and loss-making routes to allow (and require) cross-subsidy. In the case of the new SWT franchise this is explicit, since it includes the previously separate Island Line, which, as a stand-alone franchise had required the highest level of subsidy per passenger kilometre of any train operating company. It is therefore explicit that the SWT franchise includes loss-making elements that (unless the franchise receives a specific subsidy) must be cross-subsidised by passengers on other SWT routes. 
b. The payment of premium for the right to operate the franchise. Stagecoach paid £1.191bn in NPV terms for the right to operate the SWT franchise (see http://www.southwesttrains.co.uk/SWTrains/ News/_FranchiseWin.htm) As Dodgson et al were quoted above as saying, the presence of loss-making routes “is particularly compelling” evidence of dominance “where the franchisee has been prepared to pay a very significant positive sum for the franchise.” £1.191bn is a very significant positive sum.
c. As noted in section 2, the possibility for entry is non-existent. Although there exist routes within the UK network with spare train paths that allow non-franchise operators to run services (such as Hull trains), this is not the case for services into and out of Waterloo where track and platforms are highly congested. No other operator can enter this market.
We argue, therefore, that at the start of the current franchise, SWT’s passengers were, in aggregate, to pay £1.191bn in NPV terms in excessive monopoly prices over the duration of the franchise, with that payment spread unevenly across the network, since some parts are likely to be loss-making (including but probably not limited to the Island Line) and other parts will have only marginal profitability. The remaining parts will have had to cover the burden both of the cross subsidy and of the premium.

The next part of the analysis is to assess whether it is the passengers from Surbiton to Waterloo who are receiving or paying a subsidy. The costs and revenues of the SWT franchise are not broken down route by route, or mile by mile. Nevertheless, we offer the following four–part analysis to support our claim that the new prices represent such an abuse.

The likely previous levels of costs and revenues

a. We know from the overall pattern of franchising that in general well-used lines with full trains are profitable, whereas little-used lines with empty trains are not. The Eddington Report states that Waterloo to Surbiton is the busiest rail corridor in Britain, making it likely that those travelling from Surbiton to Waterloo were paying a significant proportion of that excessive fare premium required under the new franchise deal, even prior to this year’s price rises.

b. This argument would not be correct if fares from Surbiton had previously been particularly low. They were not. The previous pricing regime set fares on an essentially flat per mile basis, and this remains the case for most of the SWT network. The current peak day return fares to London from Woking, Portsmouth and Basingstoke are, for example, 32p, 31p and 30p respectively. Had peak fares within London risen by RPI +1% then the fare from Surbiton would now be 30p per mile, placing it on a par with other parts of the network. 

c. In addition, almost all trains from Waterloo to Surbiton are five seats across, or four narrow seats plus standing room on the reconfigured 455s. Passengers catching non-stop trains from Woking, and particularly Basingstoke and Portsmouth will usually travel on trains configured to seat four across. As such, the revenue received per seat row mile from Surbiton trains at peak times (when every seat is occupied) will be greater than that from other stations for any given level of fares per mile. Even had Surbiton fares risen by RPI + 1%, the revenue per seat row mile would be more than 20% higher for non-stop trains from Surbiton to Waterloo than for equivalent trains from Basingstoke to Waterloo (£1.49 and £1.22 respectively). In that the costs of operating a train carriage are almost independent of the number of seats and passengers contained within it, this strongly implies that peak time trains from Surbiton were already substantially more profitable than those from further down the line. If we said, for example, that the cost of operating the train was £1 per seat row mile, then peak trains from Surbiton would have been more than twice as profitable under the previous pricing scheme as those from Basingstoke (49p v 22p).

d. Nor is it the case that Surbiton trains are “better quality” is some way, and thus warrant a higher fare. As we have noted, they are significantly more cramped and people are more likely to have to stand. In addition, they are significantly slower. A fast peak time train from Surbiton averages 42 mph, whereas a fast train from Woking, for example, averages 56mph. We believe that this paragraph, and the preceding one, allow us “to confirm that there was no objective justification of an otherwise apparently excessive fare” (Virgin fares considered position, ORR Doc # 96448 Version 5, p. 4)

e. This suggests that under the previous fare arrangements, that is, prior to the 35% rise, there was a strong case that the fare from Surbiton to Waterloo was sufficiently profitable as to represent an abuse of a dominant position. 
The likely current levels of costs and revenues

a. Since we believe that there is good evidence that the previous fare arrangements imply an abuse of a dominant position, it follows that the new price structure must represent a clear and unambiguous abuse of a dominant position. 
b. We note that under the new prices the revenue per seat row mile is over 50% higher for trains from Surbiton to Waterloo than for trains from Basingstoke to Waterloo (£1.92 and £1.22 respectively). Were costs to be £1 per seat row mile, the profit per mile on trains from Surbiton would be more than four times that of trains from Basingstoke.

c. We note that the price per mile along the line, using the new price structure, is very anomalous. The peak fares from Wimbledon, Surbiton and Woking are £4.60, £9.20 and £15.50, for journeys of 7.25, 12 and 24.25 miles respectively. These translate into per mile fares of 32p, 38p and 32p respectively. When we think about the journey from Waterloo to Woking, this implies that the first 7.25 miles (from Waterloo to Wimbledon) cost 32p per mile, the next 4.75 miles (from Wimbledon to Surbiton) cost 48p per mile, and the remaining 12.25 miles (from Surbiton to Woking) cost 26p per mile, based on the difference in ticket prices. It is not plausible to imagine that the SWT cost structure from Waterloo rises by more than 50% after the train passes Wimbledon, before falling 50% after Surbiton. It is much more plausible to believe that the price from Surbiton represents an exploitative price that bears no connection to the cost of providing the service. We believe that this analysis is critical in establishing that fares stand “in no observable reasonable relationship to “economic value” ”, as set out in the Virgin fares considered position (ORR Doc # 96448 version 5). 

The likely levels of costs and revenues were Surbiton to be placed in zone five.

a. We noted earlier that were Surbiton to be in zone 5, the fares would be £7.20 and £4.70 at peak and off-peak times respectively. The peak fare would translate to a price of 30p per mile. This is very much in line with the prices per mile from Woking, Portsmouth and Basingstoke which are, as we noted, 32p, 31p and 30p respectively. 

b. Again, as noted earlier, trains from Surbiton have more seats and more people per carriage. Were Surbiton to be in zone 5, therefore, the revenue per seat row mile would be more than 20% higher for non-stop trains from Surbiton to Waterloo than for equivalent trains from Basingstoke to Waterloo (£1.49 and £1.22 respectively). Given that operating costs are almost independent of the number of seats and passengers, this again implies that peak time trains from Surbiton would be more profitable than those from further down the line even were Surbiton to be in zone 5. Once more, if operating costs were £1 per seat row mile, then peak trains from Surbiton would have been more than twice as profitable as those from Basingstoke (49p v 22p) were Surbiton to be in zone 5.

The trajectory of prices

a. Peak rail fares from Surbiton to Waterloo rose by an average of 1.5% per year between 1995 and 2006, approximately 1% below the rate of inflation (http://www.statistics.gov.uk/downloads/theme_economy/RPIX.pdf), reflecting the fact that previously day fares from Surbiton were increased in line with the overall regulatory cap. This cannot, however, be used to justify significantly higher prices this year on this route, since the below inflation rise was not specific to Surbiton, whereas Surbiton and Kingston are the only SWT stations to which the 35% rise applies. The SRA and Department for Transport have decided that these previous falls in real fares now warrant fare rises of 1% above inflation, not 32% (SRA Fares Review Conclusions 2003). We note that fares from Wimbledon to Waterloo followed the same trajectory as those from Surbiton between 1995 and 2006, but rather than rising 35% this year, fares from Wimbledon fell by 12%. The result is that whilst fares from Wimbledon rose by less than 5% in total in nominal terms between 1995 and 2007, the fare from Surbiton rose by 59%. The trajectory of peak fares over time suggests that the fare from Surbiton is now an abuse of dominance.

b. Cheap day returns are not regulated, and the fare from Surbiton to Waterloo has increased by more than inflation since privatisation. In addition, in 1995 the Network Railcard gave customers a one-third reduction on cheap day return prices from Surbiton to Waterloo but currently offers passengers on this route no discount, meaning that the rise in headline prices understates the rise in the average actual prices paid. Given that we believe that SWT is as dominant in off-peak as in peak travel between Surbiton and Waterloo, we believe that the price cap should apply to off-peak travel as well, and should have done so since privatisation. This would imply a 2007 off-peak fare of £3.55, and Network Railcard discounts would apply. Again, the rises from Surbiton are substantially higher than those from Wimbledon: between 1995 and 2007 the cheap day return fare from Surbiton have risen more than 50% faster than those from Wimbledon. 

4) Other factors warranting consideration

A comparison of zones 5 and 6

It is worth noting the composition of stations in zones 5 and 6. In a well-constructed zonal system stations that are the same distance from the centre should be in the same zone as each other. This would comply with both competition law, in that it would make it more likely that prices and costs would be aligned, and the degree of cross subsidy reduced, and with a sense of natural justice, in that people travelling the same distance would not pay different fares. 

Surbiton is 12 miles from Waterloo. Excluding Surbiton (and Kingston, the subject of a parallel letter to the ORR), there are 8 stations that are 12 miles from the terminus. Of these, 1 is in zone 4 (Isleworth), 6 are in zone 5 (Bickley, Sidcup, Stoneleigh, Sutton (to Victoria), Tolworth and West Croydon (to London Bridge)), and 1 is in zone 6 (West Ruislip, a tiny station, with only 1% of Surbiton’s passenger numbers). This clearly indicates that Surbiton should be in zone 5 rather than zone 6.
We can also see this by looking at the average distances of stations in different zones. The average distance from stations in zone 5 and 6 to the terminal is 11.9 and 14.6 miles respectively. At 12 miles, therefore, it is not the case that Surbiton is on the borders of zones 5 and 6, but rather Surbiton is in the middle of zone 5, despite being in zone 6! This suggests very strongly that prices are most likely to be matched to costs were Surbiton to be placed in zone 5 rather than in zone 6.
Regulated and unregulated fares

The regulation of commuter fares has two parts. First, it places an overall cap (currently RPI + 1%) on the TOCs ability to raise prices for a basket of commuter journeys. Second, the fare for any given journey is not allowed to rise by more than 6% above inflation (ORR Doc # 225984.01, p. 1, see also SRA Fares Review Conclusions 2003, p. 24).

In this case the price of the regulated peak day return rose by RPI + 31%, more than five times the maximum real increase permitted under the regulations. We understand that the Department for Transport suspended the regulation that protects commuters from rapid prices rises such as these in order to allow SWT to raise the fare dramatically. Governments have the power to make laws, but they also have the obligation to follow laws. In particular, the fact that the government explicitly decided to suspend commuter protection regulations to allow these large fare rises does not in any way imply that the resulting fare rises are legal under Chapter II prohibition in the Competition Act 1998. Instead, the Department of Transport should have proposed that Surbiton be rezoned into zone five. At that point the resulting fare rise, although higher than the average for commuter rail travel into London, would not have required the suspension of consumer protection legislation.
2) The positions of full-time and part-time workers, and the role of gender

Many of those who buy peak tickets daily (rather than as season tickets) are part-time workers. Apart from working for only (say) two or three days a week instead of five, their position vis-à-vis the rail company is exactly the same as those who commute five days a week and have a season ticket: the degree of dominance is the same. Increases in the ratio of peak daily to season tickets are thus harmful to part-time workers.

We note that female workers are more likely to work part-time, and thus that the policy of raising day fares disproportionately to season ticket fares has implications under sex discrimination legislation. Whilst the law on when it is acceptable to charge a group who are disproportionately female more than a group who are disproportionately male is complex, we believe that this aspect warrants consideration. We note furthermore that on 6 April 2007 the Gender Equality Duty came into effect. This covers all public service providers, including the railways, and requires them to assess the impact of their policies and practices on both sexes, to prioritise and set gender equality objectives, and to plan and take action to achieve those objectives. 

The current annual season ticket between Surbiton and Waterloo equates to a per day charge of £5.74 for someone using it for 46 weeks per year. A part-time worker, buying daily tickets, in contrast, is required to pay 60% more per day, since neither part-time season tickets, nor multi-pack ‘carnet’ tickets are available. Given the disproportionate number of part-time workers who are female, we do not believe that the scale of this premium of day over season ticket prices is compatible with gender equality objectives.

The Virgin fares complaint: a comparison

We note that there is very little case law on what constitutes an exploitative and abusive, but not anti-competitive price. The ORR document Regulating Rail Passenger Fares – The Role of Competition Law (ORR Doc # 225984.01) states that there have been no such cases brought by UK competition authorities. The ORR has only considered one such possible case: the Virgin fares case, which was rejected. This case is, however, substantially stronger than the Virgin fares case, in two senses. 

a. First, in the Virgin fares case there were significantly more alternative means of transport (including coach and air services) than are available to those wishing to travel between Surbiton and Waterloo. 

b. Second, Virgin offer a range of advance purchase tickets that can offer (some) travellers remarkable value for money. SWT offer no advance purchase fares between Surbiton and Waterloo. 

We also note that the range of fares offered between Surbiton and Waterloo is much smaller than offered between London and (say) Manchester, reducing (although not eliminating) “the practical difficulties of attributing fixed and common costs to particular fares” mentioned in ORR/25/1, page 1. 

Conclusions

In the light of the arguments presented here, we ask that the ORR conduct an investigation under section 25 of the Competition Act on the basis that there are reasonable grounds for suspecting that the Chapter II prohibition has been infringed. Surbiton is one of the busiest commuter stations in Britain, and the number of people travelling from Surbiton to Waterloo is high. Combined with price rises of 35%, we believe that this case satisfies the materiality condition for investigation (as per the Virgin Fares Press Notice ORR/25/01, and in the Regulator’s considered position on that case ORR Doc # 96448 Version 5, p. 1). We believe that such an investigation will rule that the current level of daily peak and off-peak prices represent an abuse of a dominant position, which can be remedied by rezoning Surbiton from zone 6 to zone 5.
We do not believe that structural remedies are appropriate, we do not seek a referral to the Competition Commission under section 131 of the Enterprise Act 2002. Instead we request that the ORR seek from SWT section 154 undertakings that SWT will request that Surbiton is rezoned from zone 6 to zone 5, in order to ensure that prices bear more resemblance to costs. We believe that this is consistent with the criteria laid out in paragraph 3.15 (p. 14) of The ORR’s approach to reviewing markets.
The ORR document “Regulating rail passenger fares – the role of competition law” (ORR Doc # 225984.01, p. 3), states that “The current system of fare regulation offers a strong level of protection to rail consumers, in particular given that it predominantly involves those fares in rail markets where rail users are relatively captured.” On behalf of captured rail users between Surbiton and Waterloo, we look forward, therefore, to the ORR protecting us against price rises in excess of 35%.
Yours sincerely,

Edward Davey MP

Edward Davey is the MP for Kingston and Surbiton. A trained economist, he worked as a consultant on regulated industries for Omega Partners prior to becoming a Member of Parliament.

Dr Tim Leunig 

Tim Leunig is an LSE lecturer and prize-winning economist. He is a member of the Transport Economists’ Group, gave evidence to the House of Commons Select Committee on the future of the railways, and was a consultant to the Eddington Review of Transport and the Economy.
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